










 

 

Variance Request 

Junsay Oaks 

CHISPA, Inc. 

 

 

PART B – BASIS OF VARIANCE REQUEST 

CHISPA is requesting a variance to MCWD Water Code section 3.36.030. W. Metering. 

2. New Construction. a. that states “Newly constructed multi-family dwelling units, 

including condominiums, and detached dwelling units will be metered individually …. ” 

Finding 1. The strict application of the code would result in undue hardship for low 

income housing. 

Finding 1 may be made because the strict application of the MCWD Water Code in this 

case creates an undue hardship for low-income tenants who would face higher than 

needed costs and utility bills.  The intent of the MCWD Water Code can be met by a 

reasonable alternative to strict application of the Code. 

Undue Hardship: 

CHISPA asks the Marina Coast Water District (MCWD) determine that the strict 

application of MCWD Water Code Chapter 3.36.030.W Metering to CHISPA’s Junsay 

Oaks Project would result in undue hardship for the families who need low-income 

housing.   

MCWD’s determination should be informed by new State law that took effect January 1, 

2018.  California Water Code sections 537-537.5 were adopted in 2016, to take effect 

January 1, 2018.  These sections generally adopt statewide the metering policy for 

water conservation that MCWD adopted some years ago, with some significant 

differences.   Section 537.1 provides that, 

 “(a) Each water purveyor that sells, leases, rents, furnishes, or delivers water 

service to a newly constructed multiunit residential structure or newly constructed 

mixed-use residential and commercial structure for which an application for a 

water connection, or more than one connection, is submitted after January 1, 

2018, shall require a measurement of the quantity of water supplied to each 

individual residential dwelling unit as a condition of new water service. The 

measurement may be by individual water meters or submeters. (Emphasis 

added) 



(b) Unless the water purveyor or local government is operating under an 

ordinance or regulation requiring individual metering, the owner shall be required 

to install and read submeters, unless the water purveyor agrees to install and 

read individual meters.”   

Thus, state law recognizes submeters as a valid means of measuring water use to 

multiunit residential structures 

More significantly, the new law provides in section 537 that, “(a) The structures in all 

of the following categories shall be exempt from this article: 

(1) Low-income housing. (Emphasis added). 

The State of California has recognized that metering costs place an undue burden on 

low-income housing.  The new law completely exempts low-income housing from the 

state law, leaving to local jurisdictions the option to continue enforcing pre-existing 

ordinances adopted prior to January 1, 2013. 

The Junsay Oaks project consists of 47 one-bedroom one-bath apartments leased to 

low income seniors. The project also includes a community room and tenant laundry 

room.  Forty-eight individual MCWD meters with backflow prevention devices for each 

individual apartment (as well as the community and laundry room) would add 

substantial construction, maintenance, and administration costs for low-income housing.  

Forty-eight individual back-flow devices (including excavation, installation of saddle, 

tubing, meter setter, pipe, fittings, appurtenances and trench backfilling) would add 

approximately $226,999 to the cost of the project.  The difference in monthly water 

charges, would be about $20 per unit ($960 total), the difference between $21.71/month 

fixed rate cost per resident for 48 meters compared to one 2” meter for the property 

resulting in $1.75/month per user.  The additional cost would be an undue hardship on 

the low-income residents. 

Meeting the Intent of the MCWD Water Code: 

Consistent with the new state law, the intent of MCWD’s Water Code can be met in a 

way that relieves the undue burden on low-income housing residents.   

The Junsay Oaks development can be serviced by one master MCWD meter and one 

backflow prevention device at De Forest Rd. along with 48 private sub-meters on the 

exterior of the building to allocate and track the actual water use and cost to individual 

apartments, and thereby meet the intent of the MCWD Code of 1 meter for each 

dwelling unit.   Sub-meters will be located in exterior cabinets for ease of access to 

CHISPA and district staff.  Unfettered access will be provided to MCWD staff by virtue 

of a license. Sub-meters could also be capable of remote reading for ease of data 

collection.  Sub-meters will be maintained by CHISPA.   A recorded agreement between 



MCWD and CHISPA will provide terms and conditions to enforce the intent of MCWD’s 

water conservation and operational objectives.  The intent of MCWD’s current standard 

. A recorded agreement would contain the following provisions, and others that may be 

identified by MCWD and CHISPA in drafting the agreement: 

 MCWD right of access to each submeter to permit inspection and review 

of each sub-meter. 

 Schedule for the project owner to supply submeter reading data to MCWD 

 Schedule for the project owner to test and recertify the submeters. 

 MCWD option to assume ownership and control of the sub-meters in the 

event the project owner fails, after reasonable notice and opportunity to be 

heard, to comply with the terms of the recorded Agreement. 

 Remedy and process for MCWD in the event the project owner fails to pay 

its full water charges. 

 Schedule for MCWD representatives to meet with project tenants as a 

group. 

 

  



Finding 2. Granting the variance will not cause a significant adverse effect on the 

water supply or on service to the other persons served by the District. 

The City of Marina has accepted the projects water use estimate prepared within the 

adopted environmental assessment and entitlement for the project.  The project will not 

require more water than the estimate provided and accepted by the City of Marina 

whether the variance is accepted or rejected by the MCWD. Since CHISPA owns and 

manages other affordable senior apartments in the area, we have found that seniors 

use less water than the average user. Water consumption will not change with the 

approval of this variance. Moreover, private sub-metering is proposed, so there is still a 

means to check water use on an individual unit basis.  This meets the intent of the 

MCWD individual meter requirement (water conservation), even though the project is 

exempt by state law.  

Irrigation use will be with a standard meter and backflow prevention device as a 

separate connection to the public main at De Forest Rd, consistent with district policy.  

Regular tenant (noticed) meetings (with CHISPA and MCWD conservation staff) will be 

conducted annually to review water consumption and provide water conservation 

measures.  Water consumption reports will be provided to the tenants every six months 

illustrating how their water consumption compares to the average user in the apartment 

building to encourage water conservation.  Tenants who conserve water will be 

rewarded by property management.  Tenant contact information for each unit/sub-meter 

will be provided to District staff if requested to provide a mechanism for direct MCWD 

correspondence to the tenant.  

Remedies for not meeting with tenants or paying the water bill could include notices 

from the District and administrative fines. 

MCWD placed significant weight in considering Mid Pen Housing’s previous University 

Villages project on the potential for the housing to be converted to private, unrestricted 

residential use.  Section 537(a)(1) of the new state law has a different focus: 

(1) Low-income housing. For purposes of this paragraph, “low-income housing” 

means a residential building financed with low-income housing tax credits, tax-

exempt mortgage revenue bonds, general obligation bonds, or local, state, or 

federal loans or grants, for which the rents of the occupants in lower income 

households, as defined in Section 50079.5 of the Health and Safety Code, do not 

exceed rents prescribed by deed restrictions or regulatory agreements pursuant 

to the terms of the financing or financial assistance, and for which not less than 

90 percent of the dwelling units within the building are designated for occupancy 

by lower income households, as defined in Section 50079.5 of the Health and 

Safety Code. 



The financing and development approvals for the Junsay Oaks project will meet the 

requirements of section 537(a)(1) and will require the project to be used for low-income 

senior housing for not less than 55 years.  CHISPA will own and operate the Junsay 

Oaks Senior Apartments post construction.  Also, CHISPA expects that in implementing 

the variance, the proposed conditions utilized for the project will allow it to meet all 

intended purposes of the MCWD Water Code, and exceed State law. There will not be 

an adverse effect on the water supply or on service to other persons served by the 

District. 

Finding 2 can be made because granting of the variance will not cause a significant 

adverse effect on the water supply or on service to other persons served by the District 

since the project will not require more water than the estimate provided and accepted by 

the City of Marina.  Additionally, water consumption will be monitored and will not 

change. 

Finding 3. The variance is in the best interest of the District. 

The variance is in the best interest of the District because it will decrease the 

infrastructure owned by MCWD and the obligation to maintain the infrastructure, while 

providing the enforceable right through a recorded agreement with conditions and 

restrictions for MCWD to assume control of elements of the Junsay Oaks water 

infrastructure if necessary to enforce and meet the intent of the MCWD Code.  

Allowing one master meter and backflow prevention device at De Forest Rd. 

substantially decreases the infrastructure owned by the District. 

Additionally, allowing one master meter and backflow prevention device (BFP) at De 

Forest Rd compared to 48 separate meters and BFPs will result in an efficient use of a 

tight, steep, and constricted parcel, less infrastructure for the District to own and 

maintain, as well as less administrative costs. 

A reduced pressure backflow prevention device will be installed immediately 

downstream of the MCWD water meter at the De Forest Rd right-of-way.  This will mark 

the end of MCWD infrastructure and will provide protection of the public water system 

from the private uses. 

The terms and conditions in a recorded agreement will establish the requirements and 

guidelines for this type of low-income project, so that all low-income housing applicants 

may be treated fairly and relieved of hardship under state law and the MCWD Code. 

Finding 3 can be made because the variance is in the best interest of the District. There 

will be less infrastructure for the district to own and maintain while meeting the intent of 

the current law and providing an equal and safe water system to its customers.  



PART C – EVIDENCE TO SUPPORT VARIANCE 

 Exhibit A – Site plan showing the MCWD meter and private sub-meter locations 

 Exhibit B – Sections 537 – 537.5 of the California Water Code 

PART D – REQUESTED ACTION 

CHISPA requests that the MCWD Board of Directors instruct MCWD staff to disregard 
district Water Code section 3.36.030. W. Metering. 2. New Construction. a. for the 
Junsay Oaks Senior Apartment project so that the project would be allowed to have one 
master MCWD meter and one backflow prevention device at De Forest Road and 48 
private sub-meters within 2 exterior cabinets on the proposed building. 
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Code: WAT Section: 537-537.5 Search  

537.

537.1.

Up^ Add To My Favorites
WATER CODE - WAT

DIVISION 1. GENERAL STATE POWERS OVER WATER [100 - 540]  ( Division 1 enacted by Stats. 1943, Ch. 368. )
CHAPTER 8. Water Measurement [500 - 537.5]  ( Chapter 8 added by Stats. 1991, Ch. 407, Sec. 2. )

ARTICLE 5. Multiunit Structures [537 - 537.5]  ( Article 5 added by Stats. 2016, Ch. 623, Sec. 5. )

  (a) The structures in all of the following categories shall be exempt from this article:

(1) Low-income housing. For purposes of this paragraph, “low-income housing” means a residential building
financed with low-income housing tax credits, tax-exempt mortgage revenue bonds, general obligation bonds, or
local, state, or federal loans or grants, for which the rents of the occupants in lower income households, as defined
in Section 50079.5 of the Health and Safety Code, do not exceed rents prescribed by deed restrictions or regulatory
agreements pursuant to the terms of the financing or financial assistance, and for which not less than 90 percent of
the dwelling units within the building are designated for occupancy by lower income households, as defined in
Section 50079.5 of the Health and Safety Code.

(2) Housing at a place of education, as defined in Section 202 of the California Building Standards Code (Title 24 of
the California Code of Regulations).

(3) Long-term health care facilities, as defined in Section 1418 of the Health and Safety Code.

(4) Time-share property, as defined in subdivision (aa) of Section 11212 of the Business and Professions Code.

(5) Residential care facilities for the elderly, as defined in Section 1569.2 of the Health and Safety Code.

(b) A submeter used to measure water supplied to an individual residential unit that is required pursuant to this
chapter shall be of a type approved pursuant to Section 12500.5 of the Business and Professions Code, and shall be
installed and operated in compliance with regulations established pursuant to Section 12107 of the Business and
Professions Code.

(Added by Stats. 2016, Ch. 623, Sec. 5. Effective January 1, 2017. Section operative January 1, 2018, pursuant to Section
537.5.)

  (a) Each water purveyor that sells, leases, rents, furnishes, or delivers water service to a newly constructed
multiunit residential structure or newly constructed mixed-use residential and commercial structure for which an
application for a water connection, or more than one connection, is submitted after January 1, 2018, shall require a
measurement of the quantity of water supplied to each individual residential dwelling unit as a condition of new
water service. The measurement may be by individual water meters or submeters.

(b) Unless the water purveyor or local government is operating under an ordinance or regulation requiring
individual metering, the owner shall be required to install and read submeters, unless the water purveyor agrees to
install and read individual meters.

(c) (1) The owner of the structure shall install submeters that comply with all laws and regulations governing the
approval of submeter types or the installation, maintenance, reading, billing, and testing of submeters, including,
but not limited to, the California Plumbing Code.

(2) This subdivision does not require a water purveyor to fund or assume responsibility for ensuring compliance
with any law or regulation governing the approval of submeter types or the installation, maintenance, reading,
billing, and testing of submeters and associated onsite plumbing.

(3) Installation of submeters shall be performed by one of the following:

(A) A contractor licensed by the Contractors’ State License Board who employs at least one journey person who has
graduated from a state-approved apprenticeship program.

(B) A registered service agency that has registered with the Department of Food and Agriculture.

Home Bill Information California Law Publications Other Resources My Subscriptions My Favorites

javascript:submitCodesValues('537.','2.15.8','2016','623','5', 'id_369d7424-c2e0-11e6-9a16-a93adc08b80e')
javascript:submitCodesValues('537.1.','2.15.8','2016','623','5', 'id_369d9b36-c2e0-11e6-9a16-a93adc08b80e')
https://leginfo.legislature.ca.gov/faces/codes_displayexpandedbranch.xhtml?lawCode=WAT&division=1.&title=&part=&chapter=8.&article=5.&goUp=Y
https://leginfo.legislature.ca.gov/faces/home.xhtml
https://leginfo.legislature.ca.gov/faces/billSearchClient.xhtml
https://leginfo.legislature.ca.gov/faces/codes.xhtml
https://leginfo.legislature.ca.gov/faces/publicationsTemplate.xhtml
https://leginfo.legislature.ca.gov/faces/resourcesTemplate.xhtml
https://leginfo.legislature.ca.gov/faces/billTrackingList.xhtml
https://leginfo.legislature.ca.gov/faces/favouritesClient.xhtml
cclaessen
Typewritten Text
EXHIBIT B



12/28/2017 Codes Display Text

https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=WAT&division=1.&title=&part=&chapter=8.&article=5. 2/2

537.2.

537.3.

537.4.

537.5.

(d) A water purveyor shall not impose an additional capacity or connection fee or charge for a submeter that is
installed by the owner, or his or her agent.

(e) This section shall remain operative until the date on which the California Building Standards Commission
includes standards in the California Building Standards Code that conform to this article.

(Added by Stats. 2016, Ch. 623, Sec. 5. Effective January 1, 2017. Section operative January 1, 2018, pursuant to Section
537.5. Inoperative on date prescribed by its own provisions.)

  (a) A final occupancy permit for a building shall not be denied by a local building official if water submeters
or meters have not been installed for each residential unit as required by this chapter if the building owner can
demonstrate either of the following:

(1) Water submeters have been ordered and were delayed by the manufacturer.

(2) Water submeters for the building were submitted to a county sealer and are awaiting approval for use.

(b) After issuance of the occupancy permit, the owner shall demonstrate that the submeters are installed in the
building within 120 days of approval by the county sealer.

(Added by Stats. 2016, Ch. 623, Sec. 5. Effective January 1, 2017. Section operative January 1, 2018, pursuant to Section
537.5.)

  (a) This article does not preclude or preempt an ordinance or regulation that regulates the approval of
submeter types or the installation, maintenance, reading, billing, or testing of submeters and associated onsite
plumbing if the ordinance or regulation was adopted prior to January 1, 2013.

(b) It is the intent of the Legislature to preclude the adoption, and preempt the operation, of an ordinance or
regulation adopted after January 1, 2013, that regulates the types of approved submeters, their installation,
maintenance, reading, billing, and testing, and associated onsite plumbing.

(c) This article does not restrict the existing authority of a water purveyor, city, county, city and county, or other
local agency to adopt and implement a program to promote water conservation that includes the installation of
water meters and submeters, as required pursuant to subdivision (a) of Section 537.1, if the program is at least as
stringent as the requirements of this article.

(Added by Stats. 2016, Ch. 623, Sec. 5. Effective January 1, 2017. Section operative January 1, 2018, pursuant to Section
537.5.)

  It is the intent of the Legislature that this article should not be construed to impose costs on any local
government agency, except to the extent that the local government agency is a water purveyor.

(Added by Stats. 2016, Ch. 623, Sec. 5. Effective January 1, 2017. Section operative January 1, 2018, pursuant to Section
537.5.)

  This article shall become operative on January 1, 2018.

(Added by Stats. 2016, Ch. 623, Sec. 5. Effective January 1, 2017. Note: Delayed operative applies to Article 5, commencing
with Section 537.)
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